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No. 20 514 
REPLY BRIEF OF APPELLANT 
POINT NO. 1 
FASHION PLACE HAS FAILED TO SHOW THAT 
GLAD RAGS1 DEPARTURE FROM THE DEMISED 
PREMISES CONSTITUTES ABANDONMENT AS 
D E F I N E D UNDER UTAH CODE ANN. 
§ 7 8 - 3 6 - 1 2 . 3 . 
F a s h i o n P l a c e h a s f a i l e d t o e s t a b l i s h t h a t an 
a b a n d o n m e n t u n d e r U t a h Code A n n . § 7 8 - 3 6 - 1 2 . 3 o c c u r r e d a t 
any t i m e d u r i n g t h e l e a s e between t h e p a r t i e s . Utah Code 
Ann. § 7 8 - 3 6 - 1 2 . 3 d e f i n e s abandonment as f o l l o w s : 
( 3 ) " A b a n d o n m e n t " i s p r e sumed in e i t h e r of 
t h e f o l l o w i n g of t h e s i t u a t i o n s : 
( a ) The t e n a n t h a s n o t n o t i f i e d t h e owner 
t h a t he o r s h e w i l l be a b s e n t from t h e p r e m i s e s , 
and t h e t e n a n t f a i l s t o pay r e n t w i t h i n 15 days 
a f t e r t h e d u e d a t e , and t h e r e i s no r e a s o n a b l e 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
e v i d e n c e o t h e r t h a n t h e p r e s e n c e of t h e t e n a n t ' s 
p e r s o n a l p r o p e r t y t h a t t h e t e n a n t i s occupy ing t h e 
p r e m i s e s ; or 
( b ) The t e n a n t h a s n o t n o t i f i e d t h e owner 
t h a t he o r s h e w i l l be a b s e n t from t h e p r e m i s e s , 
and t h e t e n a n t f a i l s t o pay r e n t when due and t h e 
t e n a n t f s p e r s o n a l p r o p e r t y has been removed from 
t h e d w e l l i n g u n i t and t h e r e i s no r e a s o n a b l e 
e v i d e n c e t h a t t h e t e n a n t i s o c c u p y i n g t h e 
p r e m i s e s . 
F a s h i o n P l a c e a s s e r t s t h a t t h e r e c o r d c o n t a i n s 
s u f f i c i e n t e v i d e n c e t o f i nd an abandonment under t h e above 
q u o t e d s t a t u t o r y d e f i n i t i o n . However, Fash ion P l a c e makes 
no a t t e m p t t o a n a l y z e t h e p a r t i c u l a r r e q u i r e m e n t s of t h e 
a b a n d o n m e n t d e f i n i t i o n b u t a s s e r t s t h a t Glad Rags e n t e r e d 
i n t o a 15 y e a r l e a s e , w h i c h l e a s e was a l l e g e d l y b r eached 
when G l a d R a g s v a c a t e d t h e p r e m i s e s on December 3 1 , 1 9 8 1 . 
F a s h i o n P l a c e then a s s e r t s t h a t i t shou ld be awarded damages 
a s d e f i n e d i n U t a h Code Ann. § 7 8 - 3 6 - 1 2 . 6 , which a l l o w s t h e 
l a n d l o r d t o r e t a k e t h e p r e m i s e s and r e n t them a t a f a i r 
m a r k e t v a l u e , and h o l d t h e t e n a n t l i a b l e for e i t h e r t h e 
e n t i r e r e n t d u e f o r t h e r ema inde r of t h e term or fo r r e n t 
w h i c h a c c r u e d d u r i n g t h e p e r i o d of vacancy p l u s i n c i d e n t a l 
c o s t s . Fash ion P l a c e has o v e r l o o k e d , however, t h e s t a t u t o r y 
l a n g u a g e s t a t i n g " i n t h e even t of abandonment" . I d . The 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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d a m a g e s s e t f o r t h u n d e r § 7 8 - 3 6 - 1 2 . 6 a r e not a v a i l a b l e t o 
F a s h i o n P l a c e u n l e s s t h e d e f i n i t i o n a l r e q u i r e m e n t s of 
a b a n d o n m e n t u n d e r § 7 8 - 3 6 - 1 2 . 3 a r e met . An e x a m i n a t i o n of 
§ 7 8 - 3 6 - 1 2 , 7 8 - 3 6 - 1 2 . 3 and 7 8 - 3 6 - 1 2 . 6 d i s c l o s e s t h a t a l l of 
t h e s e s e c t i o n s m u s t be i n t e r p r e t e d t o g e t h e r fo r t h e i n t e n t 
o f t h e l e g i s l a t u r e t o come c l e a r . S e c t i o n 7 8 - 3 6 - 1 2 
p r o h i b i t s t h e l a n d l o r d f rom w i l l f u l l y e x c l u d i n g a t e n a n t 
f r om t h e d e m i s e d p r e m i s e s in any manner e x c e p t by j u d i c i a l 
p r o c e s s w i t h t h e e x c e p t i o n t h a t in t h e c a s e of abandonment , 
t h e l a n d l o r d may r e m o v e t e n a n t ' s p e r s o n a l p r o p e r t y in t h e 
e v e n t o f a b a n d o n m e n t u n d e r § 7 8 - 3 6 - 1 2 . 6 ( 2 ) . S e c t i o n 
7 8 - 3 6 - 1 2 . 3 g i v e s d e f i n i t i o n s i n t e r p r e t i n g t h e p r o v i s i o n s of 
§ 7 8 - 3 6 - 1 2 / i n c l u d i n g " w i l l f u l e x c l u s i o n " , " o w n e r " , and 
" a b a n d o n m e n t " . S e c t i o n 7 8 - 3 6 - 1 2 . 6 b e g i n s by s t a t i n g : " In 
t h e e v e n t of a b a n d o n m e n t t h e o w n e r may: . . . " . The 
r e f e r e n c e t o "abandonment" c l e a r l y r e f e r s t o t h e d e f i n i t i o n 
of a b a n d o n m e n t s e t f o r t h i n § 7 8 - 3 6 - 1 2 . 3 . In a d d i t i o n , i t 
m u s t be n o t e d t h a t § 7 8 - 3 6 - 1 2 , 7 8 - 3 6 - 1 2 . 3 , and 7 8 - 3 6 - 1 2 . 6 
w e r e e n a c t e d t o g e t h e r i n 1 9 8 1 , Law of Utah , Chapter 160 , 
§ 6 , § 7 , and § 8 . 
- 3 -
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I 
F a s h i o n P l a c e i m p l i e s t h a t t h e c o u r t shou ld s e v e r e 
t h e s e p r o v i s i o n s and g i v e i t t h e o p p o r t u n i t y t o r e c o v e r ^ 
u n d e r § 7 8 - 3 6 - 1 2 . 6 , w i t h o u t m e e t i n g t h e d e f i n i t i o n a l 
r e q u i r e m e n t s o f § 7 8 - 3 6 - 1 2 . 3 . T h i s , h o w e v e r , i s n o t 
a p p r o p r i a t e .
 t 
A s t a t u t e i s r e g a r d e d a s p a s s e d as a whole 
a n d n o t i n p a r t s . The d i s t r i b u t i o n of t h e 
p r o v i s i o n s of a s t a t u t e i n t o a r t i c l e s , t i t l e s , 
c h a p t e r s , and s e c t i o n s i s m e r e l y a m a t t e r of 
conven ience in r e f e r e n c e s e a r c h and e x a m i n a t i o n . 
73 Am. J u r . 2d S t a t u t e s §94 ( 1 9 7 4 ) . The U t a h S u p r e m e 
Cour t has s t a t e d : 
. . The m e a n i n g of a p a r t of an a c t s h o u l d 
h a r m o n i z e w i t h t h e p u r p o s e of t h e w h o l e a c t . 
S e p a r a t e p a r t s of an a c t shou ld not be c o n s t r u e d 
in i s o l a t i o n from t h e r e s t of an a c t . 
J e n s e n v . 1 n t e r m o u n t a i n H e a l t h C a r e , I n c . , 679 P. 2d 903 , 
906 ( U t a h 1 9 8 4 ) . When a s t a t u t e i s p a s t as a who le , i t i s 
i n a p p r o p r i a t e , a s u r g e d by F a s h i o n P l a c e , to s e v e r e the 
p a r t s of t h e s t a t u t e for a p p l i c a t i o n w i t h o u t s a t i s f y i n g a l l 
t h e s t a t u t o r y r e q u i r e m e n t s . For Fash ion P l a c e t o c o l l e c t 
a n y d a m a g e s w i t h o u t s a t i s f y i n g t h e d e f i n i t i o n a l r e q u i r e m e n t 
of a b a n d o n m e n t i n § 7 8 - 3 6 - 1 2 . 3 , w o u l d , i n e f f e c t , r e n de r 
§ 7 8 - 3 6 - 1 2 . 3 m e a n i n g l e s s and a l l o w i n t e r p r e t a t i o n of 
s t a t u t e s ou t of c o n t e x t . 
- 4 -
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The l aw-making b o d y ' s own c o n s t r u c t i o n of i t s 
l a n g u a g e , by m e a n s of d e f i n i t i o n s of t h e te rms 
e m p l o y e d , shou ld be fo l lowed in t h e i n t e r p r e t a t i o n 
of t h e a c t o r s e c t i o n t o which i t r e l a t e s and i s 
i n t e n d e d t o a p p l y . . . . A s t a t u t o r y d e f i n i t i o n 
s u p e r c e d e s t h e common l a w , c o l l o q u i a l , commonly 
a c c e p t e d , d i c t i o n a r y , a n d j u d i c i a l d e f i n i t i o n . 
I n d e e d , w h e r e a word t h a t a l r e a d y has a d e f i n i t e , 
f i x e d , and u n a m b i g u o u s meaning i s r e d e f i n e d in a 
s t a t u t e , t h e d e f i n i t i o n must be t a k e n l i t e r a l l y by 
t h e c o u r t s . Where a s t a t u t e c o n t a i n s i t s own 
d e f i n i t i o n of a t e r m u s e d t h e r e i n , t h e term may 
n o t be g i v e n t h e meaning in which i t was employed 
i n a n o t h e r s t a t u t e , a l t h o u g h t h e two may be in 
p a r i m a t e r i a . 
I n t h e a b s e n c e of e x p r e s s e d r e s t r i c t i o n , i t 
may be a s s u m e d t h a t a t e r m i s used t h r o u g h o u t a 
s t a t u t e i n t h e same s e n s e in which i t was f i r s t 
d e f i n e d . 
73 Am. J u r . 2d S t a t u t e s §225 ( 1 9 7 4 ) . 
Words d e f i n e d i n a p r i o r s t a t u t e a r e , prima 
f a c i e , t o be r e g a r d e d as used in t h e same s ense in 
a s u b s e q u e n t s t a t u t e , and w i l l be so i n t e r p r e t e d 
u n l e s s t h e c o n t r a r y a p p e a r s . 
73 Am. J u r . 2d S t a t u t e s §227 ( 1 9 7 4 ) . 
The l e g i s l a t u r e ' s u s e of s p e c i f i c d e f i n i t i o n s t o 
d e s i g n a t e abandonment c l e a r l y shows i t s i n t e n t t h a t t h e r e be 
a f i n d i n g of a b a n d o n m e n t b e f o r e t h e r emed ies in § 7 8 - 3 6 - 1 2 . 6 
b e c o m e a v a i l a b l e . I t would be i n a p p r o p r i a t e fo r t h e Court 
t o i n t e r p r e t t h e s e s e c t i o n s ou t of c o n t e x t when they were 
p a s s e d t o g e t h e r and i n t e n d e d t o be i n t e r p r e t e d as a whole . 
- 5 -
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The s e c t i o n head ings a r e for conven i ence and have no impact 
on t h e i n t e r p r e t a t i o n of t he s t a t u t e . S e c t i o n s 7 8 - 3 6 - 1 2 , 
7 8 - 3 6 - 1 2 . 3 , and 7 8 - 3 6 - 1 2 . 6 a r e d e s i g n e d for a ve ry s p e c i f i c 
p u r p o s e w h i c h f a l l s o u t s i d e t h e scope of t h i s a c t i o n . When 
t h e t e n a n t i s a b s e n t from t h e p r e m i s e s w i t h o u t n o t i f y i n g t h e 
l a n d l o r d , t h e s e s t a t u t e s g i v e t h e l a n d l o r d t h e power t o 
e n t e r t h e p r e m i s e s , r e m o v e t h e p e r s o n a l p r o p e r t y of t h e 
t e n a n t , and r e l e t t h e p r e m i s e s , a l l w i t h o u t j u d i c i a l 
p r o c e s s . T h e s e s e c t i o n s r e s o l v e t h e h i s t o r i c a l c o n f l i c t 
f a c e d by l a n d l o r d s whose t e n a n t s have v a c a t e d t h e p r e m i s e s 
w i t h o u t n o t i c e . I n t h e p a s t , t o be p e r f e c t l y s a f e from a 
c l a i m of f o r c i b l e e n t r y by the t e n a n t , t he l a n d l o r d would 
h a v e t o f i l e an a c t i o n and a t t e m p t t o e v i c t t h e t e n a n t by 
j u d i c i a l p r o c e s s . T h i s was o f t e n d i f f i c u l t and t i m e 
c o n s u m i n g t o t h e l a n d l o r d when the t e n a n t had d e p a r t e d or 
d i s a p p e a r e d . W i t h o u t t h e p o s s i b i l i t y of s e r v i n g a summons 
on t h e t e n a n t , t h e l a n d l o r d would have t o approach t h e c o u r t 
f o r a u t h o r i z a t i o n t o p u b l i s h a summons, t h e summons would 
h a v e t o be p u b l i s h e d , and t h e r e a f t e r , t he l a n d l o r d would 
h a v e t o p r o c e e d w i t h t h e n o r m a l j u d i c i a l p r o c e s s , a l l of 
w h i c h may h a v e c a u s e d t h e l e a s e d p r e m i s e s t o be v a c a n t fo r 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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l o n g p e r i o d s of t i m e . These s ec t ions give the landlord the 
o p p o r t u n i t y to take possess ion of leased premises and remove 
t h e t e n a n t ' s p e r s o n a l p r o p e r t y without the long delay of 
j u d i c i a l p r o c e e d i n g s and w i t h o u t t h e r i s k of a f o r c i b l e 
en t ry a c t i o n . 
The c a s e a t bar i s t o t a l l y d i f f e r e n t from the s i t u a t i o n 
d e s i g n e d t o be r e s o l v e d by §78-36-12. The record conta ins 
no s u p p o r t f o r a f ind ing of abandonment under the terms of 
§ 7 8 - 3 6 - 1 2 . 3 , e s p e c i a l l y in l i g h t of the uncontrover ted fact 
t h a t Glad Rags n o t i f i e d F a s h i o n P l a c e of i t s i n t e n t to 
v a c a t e the premises p r i o r to December 3 1 , 1981 (R. 365, 366, 
37 9 , 494, Exhibi t 7 ) , and maintained continuous contac t with 
F a s h i o n P l a c e following t h a t d a t e . (R. 318, 386, 387, 452, 
5 2 6 ) . Not o n l y d i d F a s h i o n P l a c e know of the i n t e n t and 
w h e r e a b o u t s of Glad Rags, but i t a l so agreed to allow Glad 
Rags t o s t o r e p e r s o n a l p rope r ty on the premises a f t e r i t s 
d e p a r t u r e . (R. 388, 393-94, 451). There was never a period 
when Glad Rags was a b s e n t from the demised premises t h a t 
Fashion Place did not have no t ice of the absence. 
The f a c t s do no t s a t i s f y t h e s t a t u t o r y d e f i n i t i o n a l 
r e q u i r e m e n t of § 7 8 - 3 6 - 1 2 . 3 , no do the f a c t s f a l l i n to the 
- 7 -
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i 
class of cases sought to be remedied by §78-36-12. Fashion 
Place therefore cannot recover under these sections and the 
ruling to the trial court must be reversed. 
POINT NO. 2 
UNDER THE TERMS OF THE LEASE AGREEMENT 
AND COMMON LAW, FASHION PLACE IS NOT 
ENTITLED TO RECOVER DAMAGES FROM GLAD 
RAGS. 
F a s h i o n P l a c e a s s e r t s t h a t G l a d R a g s i g n o r e s t h e 
c o n t r o l l i n g U t a h s t a t u t e p r o v i d i n g for damages in t h e c a s e 
of a b a n d o n m e n t . As m e n t i o n e d above , however , because t h e 
f a c t s of t h i s c a s e do not s a t i s f y t h e s t a t u t o r y d e f i n i t i o n a l 
r e q u i r e m e n t s of a b a n d o n m e n t f o u n d i n U t a h Code A n n . 
§ 7 8 - 3 6 - 1 2 . 3 , t h e p r o v i s i o n s f o r d a m a g e s s e t f o r t h i n 
§ 7 8 - 3 6 - 1 2 . 6 a r e not a p p l i c a b l e . 
F a s h i o n P l a c e c o m p l e t e l y i g n o r e s t he te rms of i t s own 
l e a s e a g r e e m e n t which s e t s f o r t h t he measure of damages in 
t h e e v e n t of a b r e a c h . These p r o v i s i o n s , found in A r t i c l e 
22 of t h e l e a s e a g r e e m e n t , s t a t e t h a t d a m a g e s s h a l l be 
d e t e r m i n e d a s t h e d i f f e r e n c e between t h e r e a s o n a b l e r e n t a l 
v a l u e of t he demised p r e m i s e s and t h e r e s e r v e d r e n t ; o r , t h e 
d i f f e r e n c e b e t w e e n t h e r e n t r e s e r v e d in t h e l e a s e and t h e 
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r e n t a l i n c o m e a f t e r t h e p r e m i s e s have been r e l e t . Because 
t h e r e a s o n a b l e r e n t a l v a l u e of t h e demised p r e m i s e s exceeds 
t h e r e s e r v e d r e n t , and because t h e r e n t a l income a f t e r t h e 
d e m i s e d p r e m i s e s were r e l e t exceeds t h e r e s e r v e d r e n t under 
t h e l e a s e a g r e e m e n t , F a s h i o n P l a c e i s not e n t i t l e d t o any 
damages . 
F a s h i o n P l a c e ' s b e a r a s s e r t i o n t h a t G l a d R a g s i s 
a t t e m p t i n g t o c o l l e c t r e n t f r o m a s u b s e q u e n t t e n a n t i s 
c o n t r a r y t o t h e f a c t s , m i s r e p r e s e n t s t h e l e a s e a g r e e m e n t , 
and m i s l e a d s t h e C o u r t . The l e a s e p r o v i s i o n s c l e a r l y 
d e s i g n a t e t h a t t h e r e a s o n a b l e market r e n t a l of t h e p r e m i s e s 
and t h e amount c o l l e c t e d from s u b s e q u e n t t e n a n t s be u t i l i z e d 
t o d e t e r m i n e t h e d a m a g e s , i f a n y , t h a t Fash ion P l a c e has 
s u s t a i n e d . L e a s e , A r t i c l e 22. 
The common law l i k e w i s e s e t s f o r t h t h e g e n e r a l r u l e of 
d a m a g e s a s t h e d i f f e r e n c e between the v a l u e of t h e r e s e r v e d 
r e n t and t h e p r e s e n t f a i r r e n t a l v a l u e of t h e demised 
p r e m i s e s , t h e two of w h i c h a r e p r e s u m e d t o be t h e same. 
C D . S t i m s o n Co . v . P o r t e r , 195 F. 2d 410, 413 (10 th C i r . 
1 9 5 2 ) . By t h e same r e a s o n i n g s e t f o r t h above , t h e r e n t a l 
v a l u e of t h e d e m i s e d p r e m i s e s u p o n Glad Rags1 d e p a r t u r e 
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e x c e e d e d t h e r e s e r v e d r e n t and Fash ion P l a c e i s not e n t i t l e d 
t o any r e c o v e r y . 
The l e a s e b e t w e e n t h e p a r t i e s and t h e common l aw 
c o n c e r n i n g t h e d a m a g e s a v a i l a b l e t o the l a n d l o r d in t h e 
e v e n t of b r e a c h speak in t e rms of damages fo r t h e " te rm" of 
t h e l e a s e . The re i s no q u e s t i o n t h a t Glad Rags v a c a t e d t h e 
p r e m i s e s w i t h a p p r o x i m a t e l y e i g h t y e a r s r e m a i n i n g on t h e 
l e a s e . D u r i n g t h e r e m a i n d e r of t h a t t e r m , Fash ion P l a c e 
w o u l d h a v e r e c e i v e d $ 1 0 8 , 8 0 0 f r o m Glad Rags . Under t h e 
t e r m s of t h e l e a s e ag reemen t s Fash ion P l a c e made wi th F l e e t 
F o o t and L i f e U n i f o r m s i n t h e d e m i s e d p r e m i s e s , Fash ion 
P l a c e w i l l r e c e i v e a min imum of $ 1 6 4 , 4 0 0 , o r a t l e a s t 
$ 5 5 , 6 0 0 i n e x c e s s of t h e sum p a y a b l e by Glad Rags over t h e 
t e r m of t h e l e a s e . I n f a c t , F a s h i o n P l a c e w i l l p r o b a b l y 
r e c e i v e more i n c o m e f rom t h e new t e n a n t s b e c a u s e L i f e 
U n i f o r m s 1 r e n t a l payments i n c r e a s e over t h e l i f e i t s l e a s e 
t e r m . I n l i g h t of t h e g r e a t b e n e f i t r e c e i v e d by Fash ion 
P l a c e as a r e s u l t of Glad Rags d e p a r t u r e , and t h e p r o v i s i o n s 
of t h e l e a s e and t h e common law c o n c e r n i n g damages , i t i s 
c l e a r t h a t Fash ion P l a c e has s u f f e r e d no damages as a r e s u l t 
of G l a d R a g s ' d e p a r t u r e , b u t i n f a c t , has i n c r e a s e d i t s 
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r e t u r n a p p r o x i m a t e l y 5 0 % , I t w o u l d b e i n e q u i t a b l e and 
c o n s t i t u t e a w i n d f a l l f o r F a s h i o n P l a c e t o r e c e i v e 
a d d i t i o n a l s u m s i n d a m a g e s from Glad R a g s , when no a c t u a l 
damages were i n c u r r e d . 
T h e t r i a l c o u r t i n a p p r o p r i a t e l y b a s e d i t s l e g a l 
d e c i s i o n o n U t a h C o d e A n n . § 7 8 - 3 6 - 1 2 . 6 , w h i c h i s n o t 
a p p l i c a b l e i n t h i s c a s e . The t r i a l c o u r t made no f i n d i n g s 
o r c o n c l u s i o n s c o n c e r n i n g t h e p r o v i s i o n s o f t h e l e a s e 
a g r e e m e n t a n d t h e common law a s a b a s i s of r e c o v e r y . The 
common l a w a n d t h e l e a s e a g r e e m e n t do n o t s u b s t a n t i a t e a 
r e c o v e r y by F a s h i o n P l a c e and t h e j u d g m e n t mus t be r e v e r s e d . 
POINT NO. 3 
F A S H I O N P L A C E ' S ACCEPTANCE OF THE 
SURRENDER OF THE GLAD RAGST PREMISES IS 
NOT NEGATED BY A FINDING OF ABANDONMENT. 
F a s h i o n P l a c e ' s a c c e p t a n c e of t h e s u r r e n d e r of t h e G l a d 
R a g s 1 p r e m i s e s i s n o t n e g a t e d by a f i n d i n g of a b a n d o n m e n t . 
F a s h i o n P l a c e i m p l i e s t h a t a f i n d i n g o f a b a n d o n m e n t 
p r e c l u d e s a f i n d i n g o f s u r r e n d e r . H o w e v e r , d e s p i t e a 
f i n d i n g of a b a n d o n m e n t o r b r e a c h of a l e a s e a g r e e m e n t , a 
s u r r e n d e r may t a k e p l a c e b a s e d on t h e a c t i o n s o f t h e 
p a r t i e s . The Utah Supreme C o u r t h a s s t a t e d : 
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. . . W h e r e a t e n a n t a b a n d o n s t h e p r e m i s e s , 
a n d t h e l a n d l o r d u n c o n d i t i o n a l l y g o e s i n t o 
p o s s e s s i o n t h e r e o f , and t r e a t s them as though t h e 
t e n a n c y had e x p i r e d , i t amounts t o a s u r r e n d e r , 
and t h e l a n d l o r d c a n n o t t h e r e a f t e r r e c o v e r any 
r e n t , nor sue for damages . 
W i l l i s v . K r o n e n d o n k , 58 U t a h 5 9 2 , 200 P . 1025 (1921 ) . 
The U t a h S u p r e m e Cour t r e c o g n i z e s t h a t even where a t e n a n t 
may be f o u n d t o h a v e abandoned t h e p r e m i s e s , t h e l a n d l o r d , 
t h r o u g h h i s a c t i o n s , may a c c e p t t h e s u r r e n d e r and l o s e h i s 
c l a i m for any r e n t or damages . 
T h e r e c o r d i s u n c o n t r o v e r t e d t h a t F a s h i o n P l a c e 
u t i l i z e d t h e demised p r e m i s e s for i t s own b e n e f i t in h o l d i n g 
m e e t i n g s and s t o r i n g g o o d s , t o t h e e x c l u s i o n of Glad Rags . 
(R. 4 8 2 - 8 3 , 4 4 7 ) . This use of t h e p r e m i s e s by Fash ion P l a c e 
i s u n c o n t r o v e r t e d and c o n s t i t u t e s t h e a c c e p t a n c e of Glad 
Rags 1 s u r r e n d e r . 
T h r o u g h o u t i t s b r i e f , Fash ion P l a c e c o n t i n u a l l y r e l i e s 
on t h e s t a t u t o r y r e m e d y p r e d i c a t e d on a f i n d i n g of 
" a b a n d o n m e n t " . U t a h Code Ann . § 7 8 - 3 6 - 1 2 . 6 (Supp. 1983) . 
F a s h i o n P l a c e h a s n e v e r e s t a b l i s h e d t h a t i t m e e t s t h e 
d e f i n i t i o n a l r e q u i r e m e n t s of § 7 8 - 3 6 - 1 2 . 3 t o be e l i g i b l e for 
r e c o v e r y u n d e r § 7 8 - 3 6 - 1 2 . 6 . On t h e c o n t r a r y , t h e r e i s no 
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a t t e m p t o r a n a l y s i s by F a s h i o n P l a c e t o s a t i s f y t h e 
r e q u i r e m e n t s o f § 7 8 - 3 6 - 1 2 . 3 . T h e d i s c u s s i o n c o n c e r n i n g 
a b a n d o n m e n t on p a g e 15 o f F a s h i o n P l a c e ' s b r i e f s p e a k s 
s i m p l y o f c o m m o n l a w a b a n d o n m e n t , a n d s u p p l i e s no 
j u s t i f i c a t i o n f o r t h e f i n d i n g of a b a n d o n m e n t o r t h e award of 
d a m a g e s u n d e r § 7 8 - 3 6 - 1 2 . 6 . S u c h u s e o f common l a w 
d e f i n i t i o n s of a b a n d o n m e n t f u r t h e r e m p h a s i z e F a s h i o n P l a c e ' s 
f a i l u r e t o m e e t t h e s t a t u t o r y r e q u i r e m e n t s d e f i n i n g 
a b a n d o n m e n t u n d e r § 7 8 - 3 6 - 1 2 . 3 a n d t h e r e s u l t i n g 
u n a v a i l a b i l i t y of t h e r e m e d i e s s e t f o r t h i n § 7 8 - 3 6 - 1 2 . 6 . 
POINT NO. 4 
F A S H I O N PLACE FAILED TO ADEQUATELY 
M I T I G A T E I T S DAMAGES AND I S THUS 
INELIGIBLE FOR RECOVERY IN THIS MATTER. 
F a s h i o n P l a c e a r g u e s t h a t i t a c t e d a p p r o p r i a t e l y i n 
m i t i g a t i n g t h e d a m a g e s i n t h i s m a t t e r by a t t e m p t i n g t o l e a s e 
t h e d e m i s e d p r e m i s e s f o r a l m o s t d o u b l e t h e r e s e r v e d r e n t i n 
t h e G l a d R a g s 1 l e a s e , p l u s a $ 2 0 , 0 0 0 p a y m e n t . F a s h i o n P l a c e 
a t t e m p t s t o j u s t i f y i t s a c t i o n s b y r e l y i n g on Utah Code Ann. 
§ 7 8 - 3 6 - 1 2 . 6 , w h i c h a l l o w s t h e l a n d l o r d t o l e a s e t h e 
p r e m i s e s " a t f a i r r e n t a l v a l u e " . T h e r e c o r d , h o w e v e r , 
c o n t a i n s n o e v i d e n c e t h a t a $ 2 0 , 0 0 0 lump sum p a y m e n t , i n 
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a d d i t i o n t o ongoing r e n t a l payments i s a f a i r r e n t a l v a l u e . 
I n a d d i t i o n , a s s e t f o r t h above , because Fash ion P l a c e has 1 
n o t m e t t h e s t a t u t o r y d e f i n i t i o n a l r e q u i r e m e n t s of 
a b a n d o n m e n t s e t f o r t h i n Utah Code Ann. § 7 8 - 3 6 - 1 2 . 3 , i t i s 
n o t e n t i t l e d t o t h e r e m e d i e s s e t f o r t h i n § 7 8 - 3 6 - 1 2 . 6 . < 
F a s h i o n P l a c e ' s e n t i r e r e l i a n c e on t h i s s t a t u t o r y remedy i s 
m i s p l a c e d and e m p h a s i z e s Fash ion P l a c e ! s c a l l o u s a t t i t u d e 
towards t h e m i t i g a t i o n of damages. 
The u n c o n t r o v e r t e d e v i d e n c e in t h e r e c o r d e s t a b l i s h e s 
t h a t n o t o n l y d i d F a s h i o n P l a c e s e e k t o d o u b l e t h e 
p e r s p e c t i v e t e n a n t s ' r e n t on t h e demised p r e m i s e s (R. 362, 
3 6 5 , 5 0 8 ) , b u t F a s h i o n P l a c e a l s o r e q u e s t e d an a d d i t i o n a l 
lump sum p a y m e n t of $20,000 from p e r s p e c t i v e t e n a n t s . (R. 
3 4 4 , 4 1 1 ) . In a d d i t i o n , when a r e a s o n a b l e w r i t t e n o f f e r was 
s u b m i t t e d t o F a s h i o n P l a c e f o r l e a s e of t h e d e m i s e d 
p r e m i s e s , w h i c h o v e r t h e te rm of t h e p roposed l e a s e would 
h a v e e x c e e d e d t h e r e n t p a i d by G l a d Rags on t h e demised 
p r e m i s e s , F a s h i o n P l a c e b r e a c h e d i t s d u t y . t o m i t i g a t e by 
f a i l i n g t o respond t o the o f f e r . 
I f U t a h Code A n n . § 7 8 - 3 6 - 1 2 . 6 i s n o t a v a i l a b l e t o 
F a s h i o n P l a c e t o e s t a b l i s h i t s damages in t h i s c a s e , t h e 
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m i t i g a t i o n of damages must be measured under t h e common law. 
A s u b s t a n t i a l i n c r e a s e i n t h e r e n t canno t be c o n s i d e r e d a 
good f a i t h e f f o r t t o m i t i g a t e damages. Mar Son, I n c . , v . 
T e r w a h o E n t e r p r i s e s , I n c . , 259 N.W.2d 289, 292 (N.D. 1 9 7 7 ) . 
The d r a m a t i c i n c r e a s e in r e n t , t h e lump sum payment , and the 
r e f u s a l t o a c c e p t t h e Chalk Garden 1 s o f f e r c l e a r l y e s t a b l i s h 
t h a t F a s h i o n P l a c e f a i l e d t o a d e q u a t e l y m i t i g a t e damages and 
r e n d e r s F a s h i o n P l a c e i n e l i g i b l e t o r e c o v e r damages for 
unpaid rent from Glad Rags. 
POINT NO. 5 
THE TRIAL COURT'S AWARD OF HALF DAMAGES 
I S NOT SUPPORTED BY THE RECORD AND 
CONTRADICTS THE F I N D I N G S OF FACT AND 
CONCLUSIONS OF LAW AND MUST BE REVERSED. 
B o t h G l a d R a g s a n d F a s h i o n P l a c e M a l l a g r e e t h a t t h e 
l o w e r c o u r t ' s award of e x a c t l y 50% of t h e damages c l a i m e d by 
F a s h i o n P l a c e i s i n c o n s i s t e n t w i t h t h e f i n d i n g s of f a c t and 
c o n c l u s i o n s of l a w . 
T h e F a s h i o n P l a c e p o s i t i o n , h o w e v e r , i s c u r i o u s b e c a u s e 
of t h e f a c t t h a t F a s h i o n P l a c e ' s a t t o r n e y p r e p a r e d t h e 
f i n d i n g s o f f a c t a n d c o n c l u s i o n s o f l a w w h i c h a r e 
i n c o n s i s t e n t . T h e t r i a l c o u r t a s k e d F a s h i o n P l a c e ' s 
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a t t o r n e y , t o p r e p a r e t h e f i n d i n g s of f a c t and c o n c l u s i o n s of 
l a w , and t h e c o u r t a d o p t e d t h e m v e r b a t i m as p r e p a r e d by 
c o u n s e l . 
When t h e c o u r t a d o p t s , w i t h o u t change , f i n d i n g s of f a c t 
and c o n c l u s i o n s of l a w p r e p a r e d by t h e a t t o r n e y of one of 
t h e p a r t i e s , t h e s e f i n d i n g s of f a c t and c o n c l u s i o n s of law 
m u s t be s c r u t i n i z e d m o r e c r i t i c a l l y and g iven l e s s weight 
t h a n had t h e j u d g e p r e p a r e d t h e f i n d i n g s of f a c t and 
c o n c l u s i o n s of law h i m s e l f . 
We do n o t w i s h t o be u n d e r s t o o d as a p p r o v i n g 
t h e p r a c t i c e of u n c r i t i c a l a d o p t i o n of f i n d i n g s 
p r e p a r e d by l i t i g a n t s . B u t , i f , a f t e r c a r e f u l 
s t u d y , t h e t r i a l j u d g e c o n c l u d e s t h a t t h e 
f i n d i n g s p r e p a r e d by a p a r t y c o r r e c t l y s t a t e bo th 
t h e l a w and t h e f a c t s , t h e n t h e r e i s no good 
r e a s o n why he may n o t a d o p t t h e m a s h i s own. 
Where t h e f i n d i n g s of t h e t r i a l c o u r t a r e v e r b a t i m 
t h o s e s u b m i t t e d by t h e s u c c e s s f u l l i t i g a n t , we 
w i l l , of c o u r s e , s c r u t i n i z e them more c r i t i c a l l y 
and g i v e t h e m l e s s w e i g h t than i f t hey were the 
work p r o d u c t of t h e j u d g e h i m s e l f , o r , a t l e a s t 
b e a r e v i d e n c e t h a t he had g iven them c a r e f u l s t u d y 
and r e v i s i o n . [Emphasis in o r i g i n a l ] . 
U p t i m e C o r p . v . C o l o r a d o Resea rch C o r p . , 161 Co lo . 87 , 420 
P .2d 232, 235 (1966) . 
I n t h e c a s e a t b a r , t h e f i n d i n g s of f a c t and 
c o n c l u s i o n s of law p r e p a r e d by Fash ion P l a c e ' s a t t o r n e y were 
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a d o p t e d v e r b a t i m and m u s t be c r i t i c a l l y s c r u t i n i z e d and 
g i v e n l e s s w e i g h t t h a n i f t h e y had been p r e p a r e d by t h e 
j u d g e . 
T h e f i n d i n g s of f a c t and c o n c l u s i o n s of l a w a r e 
o b v i o u s l y i n c o n s i s t e n t c o n c e r n i n g t h e amount of damages 
a w a r d e d by t h e t r i a l c o u r t . T h e s e f i n d i n g s of f a c t and 
c o n c l u s i o n s of law were p r e p a r e d by Fash ion P l a c e ' s a t t o r n e y 
and make no a t t e m p t t o j u s t i f y t h e p o s i t i o n of t h e t r i a l 
c o u r t . 
The U t a h Supreme Cour t has s t a t e d t h a t t h e f i n d i n g s of 
f a c t m u s t p r o v i d e a r a t i o n a l b a s i s t o j u s t i f y t h e award of 
d a m a g e s and t h a t p r o p e r f i n d i n g s a r e e s s e n t i a l t o a s s u r e 
t h a t t h e e v i d e n c e s u p p o r t s t h e f i n d i n g s and t h e f i n d i n g s 
s u p p o r t t h e judgment : 
The f i n d i n g s of f a c t must p r o v i d e a b a s i s for 
d e t e r m i n i n g whether t h e r e i s a r a t i o n a l b a s i s for 
t h e a w a r d o f d a m a g e s . P r o p e r f i n d i n g s a r e 
e s s e n t i a l t o e n a b l e t h i s C o u r t t o p e r f o r m i t s 
f u n c t i o n of a s s u r i n g t h a t t h e f i n d i n g s s u p p o r t t h e 
j u d g m e n t and t h a t t h e e v i d e n c e s u p p o r t s t h e 
f i n d i n g s . See R o m r e l l v . Z i o n s B a n k , U t a h , 
611 P . 2d 392 ( 1 9 8 0 ) ; Chand le r v. West, Utah , 610 
P . 2 d 1299 ( 1 9 8 0 ) ; R o o k e r v . D a l t o n , Utah , 598 
P.2d 1336 ( 1 9 7 9 ) . 
B a s t i a n v. King, 661 P .2d 953 , 957 (Utah 1 9 8 3 ) . 
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The Utah Supreme Cour t has a l s o s t a t e d : 
The i m p o r t a n c e of c o m p l e t e , a c c u r a t e and 
c o n s i s t e n t f i n d i n g s of f a c t in a c a s e t r i e d by a 
j u d g e i s e s s e n t i a l t o t h e r e s o l u t i o n of d i s p u t e 
u n d e r t h e p r o p e r r u l e of l a w . To t h a t end the 
f i n d i n g s h o u l d be s u f f i c i e n t l y d e t a i l e d and 
i n c l u d e e n o u g h s u b s i d i a r y f a c t s t o d i s c l o s e t h e 
s t e p s by w h i c h t h e u l t i m a t e c o n c l u s i o n on each 
f a c t u a l i s s u e was r e a c h e d . Woods C o n s t r u c t i o n 
Co . v . P o o l C o n s t r u c t i o n C o . , 314 F. 2d 405 (10 th 
C i r . 19 6 3 ) ; S a l i s b u r y v . H a n o v e r I n s u r a n c e 
C o m p a n y , W y o . , 443 P .2d 135 ( 1 9 6 8 ) . The r u l e as 
s t a t e d i n P r o w s v . H a w l e y , 72 U t a h 4 4 4 , 271 
P . 3 1 , 33 (1928) i s : 
T h a t u n t i l t h e c o u r t has found on 
a l l t h e m a t e r i a l i s s u e s r a i s e d by t h e 
p l e a d i n g s , t h e f i n d i n g s a r e i n s u f f i c i e n t 
t o s u p p o r t a judgment ; and t h a t f i n d i n g s 
s h o u l d be s u f f i c i e n t l y d i s t i n c t and 
c e r t a i n a s n o t t o r e q u i r e a n 
i n v e s t i g a t i o n a l r ev iew t o d e t e r m i n e what 
i s s u e s a r e d e c i d e d . 
U n l e s s f i n d i n g s of f a c t meet such s t a n d a r d s , 
a p p l i c a t i o n o f t h e p r o p e r r u l e of l aw i s 
d i f f i c u l t , i f n o t i m p o s s i b l e , and t h e r e v i e w i n g 
f u n c t i o n of t h i s Court i s s e r i o u s l y undermined . 
Rooker v . D a l t o n , 598 P .2d 1336, 1338-1339 (Utah 1 9 7 9 ) . 
The F i n d i n g s of F a c t and C o n c l u s i o n s of Law of t h e 
t r i a l c o u r t a r e n o t c o m p l e t e , a c c u r a t e , or c o n s i s t e n t and , 
a s a r e s u l t , t h e t r i a l c o u r t u t i l i z e d improper r u l e s of law 
i n t h e r e s o l u t i o n of t h i s m a t t e r . The award of damages i s 
c l e a r l y a m a t e r i a l i s s u e r a i s e d by t h e p l e a d i n g s , bu t t h e 
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findings are insufficient to support the award of such 
damages. The judgment and award by the trial court must 
t h e r e f o r e be r e v e r s e d . 
F a s h i o n P l a c e a l s o u r g e s t h i s c o u r t t o remand t h e c a s e 
w i t h i n s t r u c t i o n s t o t h e t r i a l c o u r t t o e n t e r a j u d g m e n t 
c o n s i s t e n t w i t h t h e f i n d i n g s of f a c t and c o n c l u s i o n s of l a w . 
S u c h a r e s u l t , h o w e v e r , wou ld be i n a p p r o p r i a t e , s i n c e t h e 
b a s i s of t h e t r i a l c o u r t ' s d e c i s i o n , t h e award of damages i n 
r e l i a n c e on U t a h C o d e A n n . § 7 8 - 3 6 - 1 2 . 6 , i s n o t a v a i l a b l e . 
U n t i l t h e s t a t u t o r y d e f i n i t i o n a l r e q u i r e m e n t s of a b a n d o n m e n t 
f o u n d i n U t a h C o d e A n n . § 7 8 - 3 6 - 1 2 . 3 a r e s a t i s f i e d , t h e r e 
c a n b e n o s t a t u t o r y d a m a g e s u n d e r § 7 8 - 3 6 - 1 2 . 6 . I n 
a d d i t i o n , u n d e r t h e l e a s e and common l a w , F a s h i o n P l a c e i s 
n o t e n t i t l e d t o r e c e i v e a n y d a m a g e s f r o m G l a d R a g s . 
T h e r e f o r e , t h i s c o u r t s h o u l d r e v e r s e t h e l o w e r c o u r t ' s 
r u l i n g and o r d e r no r e c o v e r y . 
POINT NO. 6 
F A S H I O N PLACE BREACHED I T S DUTY AS 
BAILEE FOR THE ITEMS IT HELD ON GLAD 
R A G S ' BEHALF AND THE COURT MADE NO 
F I N D I N G C O N C E R N I N G B A I L M E N T AND 
INAPPROPRIATELY APPLIED THE LAW. 
T h e u n d i s p u t e d f a c t s i n t h e r e c o r d e s t a b l i s h t h a t G l a d 
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R a g s d e l i v e r e d i t s p e r s o n a l p r o p e r t y t o Fash ion P l a c e wi th 
F a s h i o n P l a c e ' s p r o m i s e t h a t s a i d i t ems cou ld be s t o r e d on 
t h e demi sed p r e m i s e s . (R. 388, 393-394 , 451 ) . Fash ion P l a c e 
c o n d i t i o n e d t h i s b a i l m e n t agreement wi th t h e p r o v i s i o n t h a t 
t h e p e r s o n a l p r o p e r t y must be removed upon 48 h o u r s 1 n o t i c e 
t o G l a d R a g s . G l a d R a g s c l a i m s t o h a v e n e v e r r e c e i v e d 
n o t i c e t h a t i t s h o u l d remove t h e b a i l e d p e r s o n a l p r o p e r t y . 
(R. 5 4 0 ) . N e v e r t h e l e s s , assuming t h a t Glad Rags d id r e c e i v e 
t h e n o t i f i c a t i o n f rom F a s h i o n P l a c e t h a t t h e p e r s o n a l 
p r o p e r t y s h o u l d be removed, t h e b a i l m e n t was not t e r m i n a t e d 
and F a s h i o n P l a c e had a du ty t o r e s t o r e p o s s e s s i o n of t h e 
s t o r e d i t e m s t o G l a d R a g s i n f u l f i l l m e n t of i t s b a i l m e n t 
o b l i g a t i o n and r e s p o n s i b i l i t y . S e e 8 C . J . S . B a i l m e n t s 
§ 4 1 ( c ) . B e c a u s e F a s h i o n P l a c e f a i l e d t o r e s t o r e p o s s e s s i o n 
of t h e p e r s o n a l p r o p e r t y t o Glad Rags , t h e b a i l m e n t must be 
c o n s i d e r e d t o be ongo ing . I d . 
T h e t r i a l c o u r t f a i l e d t o make any f i n d i n g o r 
c o n c l u s i o n c o n c e r n i n g t h e i s s u e of b a i l m e n t a rgued a t t r i a l . 
T h i s c o n s t i t u t e s a f a i l u r e by t h e t r i a l c o u r t t o make 
f i n d i n g s of f a c t s u p o n a l l m a t e r i a l i s s u e s s u b m i t t e d for 
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d e c i s i o n . R o m r e l l v . Z i o n s F i r s t N a t i o n a l Bank, NA, 611 
P . 2d 392 ( U t a h 1 9 8 0 ) ; Boyer Co. v. L i q n e l l , 567 P.2d 1112 
( U t a h 1 9 7 7 ) . I t i s e s s e n t i a l t o t he r e s o l u t i o n of a d i s p u t e 
u n d e r t h e p r o p e r r u l e of l aw t h a t f i n d i n g s be c o m p l e t e , 
a c c u r a t e , and c o n s i s t e n t w i t h t h e e v i d e n c e . Rooker v . 
Da 1 1 o n , 5 9 8 P . 2d 1 3 3 6 ( U t a h 1 9 7 9 ) . F i n d i n g s a r e 
i n s u f f i c i e n t t o s u p p o r t a judgment u n t i l t h e c o u r t has found 
on a l l m a t e r i a l i s s u e s r a i s e d a t t r i a l . I d . The f a i l u r e 
t o make s u f f i c i e n t f i n d i n g s i s r e v e r s i b l e e r r o r . 
A s s u m i n g , f o r t h e s a k e of a r g u m e n t , t h a t t h e t r i a l 
c o u r t r e l i e d on F a s h i o n P l a c e ' s t e s t i m o n y t h a t i t c a l l e d 
G l a d R a g s t o h a v e t h e p e r s o n a l p r o p e r t y removed from t h e 
d e m i s e d p r e m i s e s , bu t no a c t i o n was t a k e n , t h i s n e v e r t h e l e s s 
d o e s n o t r e l i e v e Fash ion P l ace of i t s o b l i g a t i o n t o r e s t o r e 
t h e p e r s o n a l p r o p e r t y t o Glad Rags . Fash ion P l ace was in 
c o n s t a n t c o n t a c t wi th Glad Rags and knew how t o r each i t and 
w h e r e i t s o t h e r s t o r e was l o c a t e d . (R. 318, 386, 387, 452, 
5 2 6 ) . B e c a u s e of t h i s f a i l u r e t o m e e t i t s d u t y and 
o b l i g a t i o n u n d e r t h e b a i l m e n t a g r e e m e n t , Fash ion P l a c e i s 
l i a b l e t o Glad Rags fo r t h e v a l u e of s a i d p e r s o n a l p r o p e r t y . 
The t r i a l c o u r t m i s a p p l i e d t h e law w h e n . f a i l i n g t o r e q u i r e 
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F a s h i o n P l a c e t o meet i t s l e g a l r e q u i r e m e n t t o r e s t o r e t h e 
p e r s o n a l p r o p e r t y t o G l a d R a g s , and t h e d e c i s i o n of t h e 
lower c o u r t must be r e v e r s e d . 
POINT NO. 7 
THE TRIAL COURT FAILED TO iMAKE FINDINGS 
OF F A C T AND C O N C L U S I O N S OF LAW 
CONCERNING GLAD RAGS1 COUNTERCLAIM ON 
THE SECURITY DEPOSIT. 
F a s h i o n P l a c e a g r e e s t o r e t u r n Glad Rags1 d e p o s i t upon 
s a t i s f a c t i o n of t h e j u d g m e n t of t h e l o w e r c o u r t . Th is 
c o n c e s s i o n by F a s h i o n P l a c e , h o w e v e r , does not meet t h e 
o b j e c t i o n r a i s e d by G l a d Rags . The t r i a l c o u r t f a i l e d t o 
make a n y f i n d i n g s of f a c t or c o n c l u s i o n s of law c o n c e r n i n g 
G l a d R a g s 1 C o u n t e r c l a i m f o r t h e r e t u r n of s a i d d e p o s i t . 
T h i s f a i l u r e t o make f i n d i n g s of f a c t and c o n c l u s i o n s of law 
on a l l m a t e r i a l i s s u e s p r e s e n t e d in t h e ca se i s r e v e r s i b l e 
e r r o r , R o m r e l l v . Zions F i r s t N a t i o n a l Bank, NA, 611 P .2d 
392 ( U t a h 1 9 8 0 ) ; Boyer Co. v. L i g n e l l , 567 P.2d 1112 (Utah 
1 9 7 7 ) , and h i n d e r s t h e S u p r e m e C o u r t i n p e r f o r m i n g i t s 
f u n c t i o n of a s s u r i n g t h a t t h e e v i d e n c e s u p p o r t s t h e f i n d i n g s 
and t h a t t h e f i n d i n g s s u p p o r t t h e j u d g m e n t . B a s t i a n v . 
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King, 661 P.2d 953 (Utah 1983); Rucker v. Dalton, 598 
P.2d 1336 (Utah 1979). 
B e c a u s e t h e t r i a l c o u r t f a i l e d t o make t h e a p p r o p r i a t e 
f i n d i n g s o f f a c t a n d c o n c l u s i o n s o f l aw on a l l m a t e r i a l 
i s s u e s , i t i s n e c e s s a r y t o r e v e r s e t h e t r i a l c o u r t ' s 
j u d g m e n t . 
POINT NO. 8 
GLAD RAGS I S E N T I T L E D TO RECOVER 
ATTORNEY'S FEES. 
F a s h i o n P l a c e h a s n o t o b j e c t e d o r q u e s t i o n e d G lad R a g s 1 
r i g h t t o r e c o v e r a t t o r n e y ' s f e e s u n d e r t h e t e r m s of t h e 
L e a s e A g r e e m e n t . I f t h e c o n d i t i o n s s e t f o r t h i n A r t i c l e 25 
o f t h e L e a s e A g r e e m e n t a r e s a t i s f i e d , t h e n G l a d Rags i s 
e n t i t l e d t o r e c o v e r t h e s e f e e s . 
CONCLUSION 
F a s h i o n P l a c e i s n o t e n t i t l e d t o r e c o v e r damages f rom 
G l a d R a g s u n d e r a n y t h e o r y p r e s e n t e d i n t h i s m a t t e r . The 
U t a h s t a t u t o r y d e f i n i t i o n of a b a n d o n m e n t h a s n o t b e e n m e t , 
a n d t h e d a m a g e s a w a r d e d by t h e t r i a l c o u r t i n t h i s m a t t e r , 
u n d e r t h e s t a t u t o r y a b a n d o n m e n t t h e o r y , a r e n o t a v a i l a b l e . 
F a s h i o n P l a c e u t i l i z e d t h e d e m i s e d p r e m i s e s f o r i t s own 
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b e n e f i t t o t h e e x c l u s i o n of G l a d R a g s , w h i c h a c t i o n s 
c o n s t i t u t e an a c c e p t a n c e of t he s u r r e n d e r of t h e p r e m i s e s 
and t e r m i n a t e s G l a d Rags1 o b l i g a t i o n t o pay r e n t . Fash ion 
P l a c e f a i l e d t o m i t i g a t e i t s damages by v i r t u a l l y d o u b l i n g 
t h e r e n t , a s k i n g $ 2 0 , 0 0 0 f r o m p e r s p e c t i v e t e n a n t s , and 
r e f u s i n g t o a c c e p t a w r i t t e n o f f e r by t h e Chalk Garden t o 
l e a s e t h e demised p r e m i s e s . The te rms of t he l e a s e and t h e 
common l a w d e n y F a s h i o n P l a c e any r e c o v e r y from Glad Rags 
b e c a u s e t h e m a r k e t v a l u e and r e n t r e c e i v e d exceeds t h e 
r e s e r v e d r e n t u n d e r t h e l e a s e . In f a c t , Fash ion P l a c e has 
i n c r e a s e d i t s r e t u r n from t h e demised p r e m i s e s as a r e s u l t 
of G l a d R a g s 1 d e p a r t u r e by a minimum of 50%, or a t l e a s t 
$ 5 5 , 6 0 0 . The C o u r t ! s award of 1/2 of t h e damages c l a imed by 
F a s h i o n P l a c e i s u n s u b s t a n t i a t e d by t h e r e c o r d and a p p e a r s 
t o be t h e C o u r t ' s a t t e m p t t o remedy t h e m a n i f e s t in j u s t i c e 
w h i c h would r e s u l t by awarding t h e e n t i r e c l a imed damages t o 
F a s h i o n P l a c e . F a s h i o n P l a c e a c t e d a s b a i l e e f o r t h e 
p e r s o n a l p r o p e r t y of Glad Rags l e f t in t h e demised p r e m i s e s 
by p e r m i s s i o n and F a s h i o n P l a c e b r e a c h e d i t s b a i l m e n t 
a g r e e m e n t and d u t y by f a i l i n g t o r e t u r n t h e p e r s o n a l 
p r o p e r t y t o G l a d Rags and by l o s i n g c o n t r o l and p o s s e s s i o n 
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and c o n t r o l of s a i d p r o p e r t y . The judgment of t h e t r i a l 
c o u r t m u s t be r e v e r s e d b e c a u s e no f i n d i n g s or c o n c l u s i o n s 
w e r e made c o n c e r n i n g t h e b a i l m e n t , t h e measure of damages , 
a n d G l a d Rags1 C o u n t e r c l a i m c o n c e r n i n g t h e s e c u r i t y d e p o s i t . 
G l a d Rags r e q u e s t s t h a t t h i s Cour t r e v e r s e t h e r u l i n g of t h e 
t r i a l c o u r t , f i n d no b a s i s f o r r e c o v e r y , and a w a r d 
a t t o r n e y ' s f e e s t o G l a d Rags under t h e te rms of t h e Lease 
Agreement . 
RESPECTFULLY s u b m i t t e d t h i s %jd__ d a y of September , 
1985 . 
MAILING CERTIFICATE 
I h e r e b y c e r t i f y t h a t I ma i led four t r u e and a c c u r a t e 
c o p i e s of t h e f o r e g o i n g Reply Br i e f t o Raymond S c o t t B e r r y , 
G r e e n , H i g g i n s & B e r r y , 900 N e w h o u s e B l d g . , 10 Exchange 
P l a c e , S a l t L a k e C i t y , U t a h 8 4 1 1 1 , t h i s 
Sep tember , 1985 . 
«r*^ 
d a y of 
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APPENDIX I 
LEASE PROVISIONS CONCERNING DEFAULTS BY TENANT 
Article 22. 
DEFAULT BY TENANT. 
S h o u l d t h e T e n a n t a t any t ime be- in d e f a u l t 
h e r e u n d e r w i t h r e s p e c t t o any r e n t a l payments or 
o t h e r c h a r g e s p a y a b l e by t h e Tenant h e r e u n d e r . . 
. o r s h o u l d t h e t e n a n t v a c a t e o r a b a n d o n t h e 
p r e m i s e s , t h e n t h e L a n d l o r d may t r e a t t h e 
o c c u r r e n c e of a n y one o r more of t h e f o r e g o i n g 
e v e n t s a s a b reach of t h i s L e a s e , and in a d d i t i o n 
t o any o r a l l o t h e r r i g h t s o r r e m e d i e s of t h e 
L a n d l o r d h e r e u n d e r and by t h e law p r o v i d e d , i t 
s h a l l b e , a t t h e o p t i o n of t h e L a n d l o r d , w i t h o u t 
f u r t h e r n o t i c e or demand of any k ind to Tenant or 
any o t h e r p e r s o n : 
( a ) The r i g h t of t h e Land lord t o d e c l a r e t h e 
t e r m e n d e d and t o r e - e n t e r t h e p r e m i s e s and t a k e 
p o s s e s s i o n t h e r e o f a n d r e m o v e a l l p e r s o n s 
t h e r e f r o m , and t h e T e n a n t s h a l l have no f u r t h e r 
c l a im t h e r e o n or t h e r e u n d e r ; or 
( b ) T h e r i g h t of t h e L a n d l o r d w i t h o u t 
d e c l a r i n g t h i s L e a s e e n d e d t o r e - e n t e r t h e 
p r e m i s e s and occupy or l e a s e t h e whole or any p a r t 
t h e r e o f f o r and on account of t h e Tenant and upon 
s u c h t e r m s and c o n d i t i o n s and fo r such r e n t as t h e 
L a n d l o r d may deem p r o p e r and t o c o l l e c t s a i d r e n t 
and a n y o t h e r r e n t t h a t may t h e r e a f t e r become 
p a y a b l e and a p p l y t h e same toward t h e amount due 
o r t h e r e a f t e r t o become due from t h e Tenant and on 
a c c o u n t of s u c h e x p e n s e s of such s u b l e t t i n g and 
a n y o t h e r d a m a g e s s u s t a i n e d by t h e L a n d l o r d ; and 
s h o u l d such r e n t a l be l e s s than t h a t h e r e i n ag reed 
t o be p a i d by t h e T e n a n t , t h e Tenant a g r e e s t o pay 
s u c h d e f i c i e n c y t o t h e Landlord in advance on the 
p a y m e n t of minimum annua l r e n t a l and t o pay t o t he 
L a n d l o r d f o r t h w i t h upon any s u c h r e l e t t i n g t h e 
c o s t s and e x p e n s e s t h e L a n d l o r d may i n c u r by 
r e a s o n t h e r e o f ; or 
( c ) The r i g h t of t h e Landlord even though i t 
may h a v e r e l e t t h e p r e m i s e s , t o t h e r e a f t e r e l e c t 
t o t e r m i n a t e t h i s Lease and a l l of t h e r i g h t s of 
the Tenant in or t o t h e p r e m i s e s . 
S h o u l d t h e L a n d l o r d have r e l e t t h e p r e mi s e s 
u n d e r t h e p r o v i s i o n s of s u b p a r a g r a p h (b) a b o v e , i t 
may e x e c u t e any such l e a s e e i t h e r in i t s own name 
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o r i n t h e name of t h e Tenant as i t s h a l l see f i t 
b u t t h e t e n a n t t h e r e i n named s h a l l be under no 
o b l i g a t i o n wha t soeve r t o see t o t h e a p p l i c a t i o n by 
L a n d l o r d of a n y r e n t c o l l e c t e d by t h e Land lo rd 
f r o m s u c h t e n a n t , nor s h a l l t h e Tenant h e r e u n d e r 
h a v e any r i g h t o r a u t h o r i t y wha tever t o c o l l e c t 
any r e n t from such t e n a n t . The Landlord s h a l l not 
be d e e m e d t o h a v e t e r m i n a t e d t h i s L e a s e , or t h e 
l i a b i l i t y of t h e Tenant t o pay r e n t t h e r e a f t e r t o 
a c c r u e , o r i t s l i a b i l i t y fo r damages under any of 
t h e p r o v i s i o n s h e r e o f , by any such r e - e n t r y or by 
any a c t i o n i n un l awfu l d e t a i n e r , or o t h e r w i s e , t o 
o b t a i n p o s s e s s i o n of t h e p r e m i s e s , u n l e s s t h e 
L a n d l o r d s h a l l have n o t i f i e d t h e t e n a n t in w r i t i n g 
t h a t i t h a s so e l e c t e d t o t e r m i n a t e t h i s L e a s e , 
and t h e T e n a n t f u r t h e r c o v e n a n t s t h a t t h e s e r v i c e 
by t h e L a n d l o r d of any n o t i c e p u r s u a n t t o t h e 
u n l a w f u l d e t a i n e r s t a t u t e s of t h e S t a t e of Utah 
and t h e s u r r e n d e r of p o s s e s s i o n p u r s u a n t t o such 
n o t i c e s h a l l n o t ( u n l e s s t h e Landlord e l e c t s t o 
t h e c o n t r a r y a t t h e t i m e of o r a t a n y t i m e 
s u b s e q u e n t t o t h e s e r v i n g of such n o t i c e s and such 
e l e c t i o n be e v i d e n c e d by a w r i t t e n n o t i c e t o t h e 
T e n a n t ) be d e e m e d t o be a t e r m i n a t i o n of t h i s 
L e a s e . N o t h i n g h e r e i n c o n t a i n e d s h a l l be 
c o n s t r u e d a s o b l i g a t i n g t h e Landlord t o r e l e t t h e 
w h o l e o r a n y p a r t of the p r e m i s e s . In t h e even t 
of any e n t r y or t a k i n g p o s s e s s i o n of t h e p r e m i s e s 
a s a f o r e s a i d , t h e Landlord s h a l l have t h e r i g h t , 
b u t n o t t h e o b l i g a t i o n , t o remove t h e r e f r o m a l l or 
a n y p a r t of t h e p e r s o n a l p r o p e r t y l o c a t e d t h e r e i n 
and may p l a c e t h e same i n s t o r a g e a t a p u b l i c 
w a r e h o u s e a t t h e e x p e n s e and r i s k of t h e owner 
t h e r e o f 
S h o u l d t h e L a n d l o r d e l e c t t o t e r m i n a t e t h i s 
L e a s e under t h e p r o v i s i o n s of s u b p a r a g r a p h s (a) or 
( c ) a b o v e , t h e L a n d l o r d s h a l l t h e r e u p o n , w i t h o u t 
w a i t i n g f o r t h e end of t h e t e r m h e r e o f , be 
e n t i t l e d t o r e c o v e r from t h e Tenant as damages t h e 
d i f f e r e n c e , i f a n y , b e t w e e n t h e t h e n r e a s o n a b l e 
r e n t a l v a l u e of t he p r e m i s e s for t h e p e r i o d of t h e 
t e r m r e s e r v e d i n t h e L e a s e and t h e a m o u n t of 
r e n t a l and o t h e r c h a r g e s p a y a b l e by t h e Tenant fo r 
t h e b a l a n c e of t h e t e r m of t h i s L e a s e , t o g e t h e r 
wi th t h e r e n t t h e n unpa id if any. 
The r e m e d i e s g i v e n t o t h e Land lord in t h i s 
A r t i c l e s h a l l be i n a d d i t i o n and s u p p l e m e n t a l t o 
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a l l o t h e r r i g h t s or r emedies which the Landlord 
may have under the laws then in fo rce . 
The w a i v e r by Landlord of any breach of any 
t e r m , covenant or condi t ion here in contained s h a l l 
no t be deemed to be a waiver of such term covenant 
or c o n d i t i o n or any subsequent breach of the same 
or any o t h e r t e r m , c o v e n a n t or condi t ion here in 
c o n t a i n e d . The s u b s e q u e n t a c c e p t a n c e of rent 
h e r e u n d e r by Landlord s h a l l not be deemed to be a 
w a i v e r of any p r e c e d i n g breach by tenant of any 
t e r m c o v e n a n t or c o n d i t i o n of t h i s Lease, other 
t h a n t h e f a i l u r e of Tenant to pay the p a r t i c u l a r 
r e n t a l so a c c e p t e d , r e g a r d l e s s of L a n d l o r d ' s 
knowledge of such preceding breach at the time of 
a c c e p t a n c e of such r e n t . No covenan t , term or 
c o n d i t i o n of t h i s Lease s h a l l be deemed to have 
been wa ived by Landlord unless such waiver be in 
wr i t i ng by Landlord. 
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78-36-11 JUDICIAL CODE 
tion" in the third sentence; substituted "be 
issued immediately" in the third sentence for 
"not be issued until the expiration of five 
days"; deleted "within which time the tenant 
or any subtenant, or any mortgagee of the 
term, or other party interested in its continu-
ance, may pay into court for the landlord the 
amount of the judgment and costs, and 
thereupon the judgment shall be satisfied, 
and the tenant shall be restored to his estate; 
but if payment as herein provided is not 
made within the five days, the judgment may 
be enforced for its full amount and for the 
possession of the premises" at the end of the 
third sentence; deleted "other" before "cases" 
78-36-11. Time for appeal. 
Section applicable. 
A party has ten days, as provided by this 
section, and not one month, as provided by 
in the last sentence; and made minor changes 
in phraseology and punctuation. 
Treble damages. 
Plaintiff's failure to comply with the provi-
sions of 78-36-8 converted his action for 
unlawful detainer into one at common law 
for ejectment and defeated his right under 
this section to treble damages. Pingree v. 
Continental Group of Utah, Inc. (1976) 558 P 
2d 1317. 
Law Reviews. 
Forfeiture Under Installment Land Con-
tracts in Utah, 1981 Utah L. Rev. 803, 807. 
Rule 73(a), U.R.C.P., in which to appeal from 
a judgment for unlawful detainer. Ute-Cal 
Land Development v. Intermountain Stock 
Exchange (1981) 628 P 2d 1278. 
78-36-12. Exclusion of tenant without judicial process prohibited — Aban-
doned premises excepted. It is unlawful for an owner to willfully exclude a tenant 
from the tenant's premises in any manner except by judicial process, provided, an 
owner or his agent shall not be prevented from removing the contents of the leased 
premises under section 78-36-12.6 (b) [78-36-12.6(2)] and retaking the premises and 
attempting to rent them at a fair rental value when the tenant has abandoned the 
premises. 
History: C. 1953, 78-36-12, enacted by L. 
1981, ch. 160, § 6. 
78-36-12.3. Definitions. (1) "Willful exclusion" means preventing the tenant 
from entering into the premises with intent to deprive the tenant of such entry. 
(2) "Owner" means the actual owner of the premises and shall also have the 
same meaning as landlord under common law and the statutes of this state. 
(3) "Abandonment" is presumed in either of the following situations: 
(a) The tenant has not notified the owner that he or she will be absent from 
the premises, and the tenant fails to pay rent within 15 days after the due date, 
and there is no reasonable evidence other than the presence of the tenant's per-
sonal property that the tenant is occupying the premises; or 
(b) The tenant has not notified the owner that he or she will be absent from 
the premises, and the tenant fails to pay rent when due and the tenant's personal 
property has been removed from the dwelling unit and there is no reasonable evi-
dence that the tenant is occupying the premises. 
History: C. 1953, 78-36-12.3, enacted by L. 
1981, ch. 160, § 7. 
(b) For rent accr 
fair rental value, pi 
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renting of the prem: 
to its condition whei 
tion shall apply, if U 
re-rent the premises. 
(2) If the tenant 
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tion 78-44-11. Nothii 
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History: C. 1953, 78 
1981, ch. 160, § 8. 
78-37-1. Form of 
Multiple parcels offei 
sure sale. 
A valid foreclosure s 
isfaction of a specific m 
sale proceeds attributa 
property; where multi 
are offered at a single 
proceeds from each par 
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& Associates v. Smith ( 
Nature of action. 
Proceeding'to foreclo 
an action in rem or 
National Credit Corp. v 
FSupp 634. 
Necessity of exhaustii 
Mortgagee is require 
ritv bv foreclosure and 
78-36-12.6. Abandoned premises — Retaking and rerenting by owner — 
Liability of tenant — Personal property of tenant left on premises. In the event 
of abandonment the owner may: 
(1) Retake the premises and attempt to rent them at a fair rental value and 
the tenant who abandoned the premises shall be liable: 
(a) For the entire rent due for the remainder of the term; 
78-37-6. Right of r 
Extension of time to r 
A court sitting in eq 
extend the time pei 
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(bj For rent accrued during the period necessary to re-rent the premises at a 
fair rental value, plus the difference between the fair rental value and the rent 
agreed to in the prior rental agreement, plus a reasonable commission for the 
renting of the premises and the costs, if any, necessary to restore the rental unit 
to its condition when rented by the tenant less normal wear and tear. This subsec-
tion shall apply, if less than subsection (a) notwithstanding that the owner did not 
re-rent the premises. 
(2) If the tenant has abandoned the premises and has left personal property 
on the premises, the owner is entitled to remove the property from the dwelling, 
store it for the tenant, and recover actual moving and storage costs from the ten-
ant. The owner shall make reasonable efforts to notify the tenant of the location 
of the personal property; however, if the property has been in storage for over 30 
days and the tenant has made no reasonable effort to recover it, the owner may 
sell the property and apply the proceeds toward any amount the tenant owes. Any 
money left over from the sale of the property shall be handled as specified in sec-
tion 78-44-11. Nothing contained in this act shall be in derogation of or alter the 
owner's rights under Chapter 3 of Title 38. 
History: C. 1953, 
1981, ch. 160, § 8. 
8-36-12.6, enacted by L. 
CHAPTER 37 
MORTGAGE FORECLOSURE 
78-37-1. Form of ac t ion — J u d g m e n t — Spec ia l execut ion . 
Multiple parcels offered at single foreclo-
sure sale. 
A valid foreclosure sale results in the sat-
isfaction of a specific mortgage debt from the 
sale proceeds attributable to the encumbered 
property; where multiple parcels of realty 
are offered at a single foreclosure sale, the 
proceeds from each parcel are applied to sat-
isfy only the related mortgage debt. Bawden 
& Associates v. Smith (1982) 646 P 2d 711. 
Nature of action. 
Proceeding to foreclose upon a mortgage is 
an action in rem or quasi in rem. 1ST 
National Credit Corp. v. Von Hake (1981) 511 
FSupp 634. 
Necessity of exhausting security. 
Mortgagee is required to exhaust its secu-
rity by foreclosure and sale of the mortgaged 
78-37-6. R i g h t of redempt ion , etc . 
Extension of time to redeem. 
A court sitting in equity has discretion to 
extend the time period of redemption. 
property before it can reach the general 
assets of the debtor by writ of attachment. 
Bank of Ephraim v. Davis (1978) 581 P 2d 
1001. 
Pledge of personal property. 
The r ights of a creditor secured by a 
pledge of personal property are governed by 
the Uniform Commercial Code, not this sec-
tion. Kennedy v. Bank of Ephraim (1979) 594 
P 2d 881. 
Law Reviews. 
Equitable Considerations of Mortgage 
Foreclosure and Redemption in Utah: A Need 
for Remedial Legislation, 1976 Utah L. Rev. 
327. 
Mollerup v. Storage Systems International 
(1977) 569 P 2d 1122. 
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